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Montana . . . We Mean
Business

Quarterly Bulletin

I t’s once again spring, and hard tobelievethat fourmonths have alreadypassedsince the last
bulletin. We have been busy with theLegislature and keepingcurrentwith thedaily operations of the
Secretary of State’s office. AnnualReportseason is infull swing with the firstfiling deadline of April
15 passed. Corporationswhich have notfiled as ofthis datewill be required to pay a latefiling fee of
$20 and willneed tofile a reportbefore September 1, 1997. Pleasecontact our office at (406)444-
3665 if youhavequestions about yourfiling status.

The members of the55th Legislaturehavereturned to their districts after a productive 90days.
In this bulletin youwill find an overview detailing legislationthat waspassedwhich may beimportant to
you and your business.

The last four monthshave also beenproductive for Capitol Restoration. Elementary-aged
children fromaround the statehave been raising money for theCapitol by participating in the“Read. . .
for a Capitol Gain” project. The studentsreceive pledges (usually apenny perpage) for thenumber of
pages theyread over the period of a month. The schools then donate themoney to theCapitol
Restorationfund. Todate, thechildren of Montana have raisedover $6,000 and read thousands of
pages in the process.

On April 5, theCapitol RestorationBall was held inHelena. Over 800 peopleattended the
event. It was a greatsuccess and there hasbeen talk aboutmaking it an annual affair. Allproceeds
from the event gotoward thehistoricalrestoration of “Montana’s Crown Jewel.”

Restoration on certain areas of the Capitol hasalready begun. During the winter months, the
wooden-framed windows on bothwingswere removed, refurbished, and reinstalled. The damagedroof
has beenrepaired, andwork has started on the outside stonework.Also, thealuminumframed windows
in the center of thebuilding are beingremoved and replaced with wooden-framed windows. If you are
in Helena,take a fewminutes to see theprogress. The goal is tohave the Capitolrestored by her
birthday onJuly 4, 2002. Ifyou’d like to help, please send your donation to:

Capitol Restoration
PO Box 200101

Helena MT 59620-0101

-Secretary of State Mike Cooney
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 Web Site Gets A New Look

As promised in the last bulletin, the Secretary of State’s web page hasundergone extensive remodeling.
Most importantly, we have moved. You can now find us at:

http://www.mt.gov/sos/

The newly constructed site includes information on the variousareas of the office including Elections,
Business Services, and Administrative Rules.

An exciting feature of the page is that the“We Mean Business”booklet is available to our customers on-line.
This means it is now possible toprint certain formsfrom our office aswell asaccess important information about
forming a corporation in theState of Montana.

A voter registration card is also available on-line and can be found in the Elections area. The document can be
printed, completed and signed, and returned to your local electionadministrator, making it easier andmore convenient
to register to vote.

Links to other pertinent siteshavealsobeen included. For instance, if youwould like to getinformation
concerning filing guidelines in otherstates, you maywant to visit the NASShomepagewhich includeslinks to other
available Secretaries of State or Lieutenant Governors web pages.

So, the next time you are ‘surfing the Net,’ please take some time tovisit us at our new site. Contact us by

e-mail atsos@mt.govwith anysuggestions or comments youhaveabout theSecretary ofState’s web page.

Office Public-Private Enterprise Network (OPPEN) - UCC System

The effort toreplace the current UCC System, as reported in previous issues, was not successful. The
contractor was unable to develop and deliver the required system, primarily due to personnel turnover and
lack of experience with the state’s database development tool standards.However, the office regroupedafter
this significant setback andrecently released aRequest for Proposal (RFP) for the new OPPEN/UCC
System.

RFP #9740-W wasissued on behalf of the Secretary ofState’s office by the Department of
Administration, Purchasing Bureau, on March 27. If the RFPprocess proceeds as planned, we hope tohave
a contractor selected bythissummer.

Copies of the RFP are available from the Issuing Office:
Gary Willems,Contracts Officer

Purchasing Bureau
Department of Administration
Mitchell Building, Room 165

Helena, MT59620-0135
http://www.mt.gov/doa/ppd/index.htm

-Gregg Wheeler, Deputy for Information Services

 Bulletin News
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Beginning in August, theMontana. . . WeMean Business Quarterly Bulletinwill be available on the Secretary of
State’s web site (http://www.mt.gov/sos/).Also, wewill be compiling alist of e-mail addresses towhich thebulletin
will be delivered electronically. If you would like to be removed from our mailinglist or change theformat inwhich
you receive the bulletin,please contact Erin Kuntzweiler at:

phone (406) 444-2034 fax (406) 444-3976
e-mail sos@mt.gov mail PO Box 202801

Helena MT59620-2801
Please indicate your preference for receiving the bulletin:

L Do you prefer to utilize the web page and no longerreceive ahard copy?
L Would you like to be included on the e-maildistribution list toreceive the bulletin electronically?
L Do you no longer wish to receive the bulletin in anyformat?

Feel free to e-mail or write us with anysuggestions youhave concerningthis newsletter. Yourcomments are
appreciated.

Questions of the Quarter
�� What is the difference between an scorporation and a c corporation?

These are IRS distinctions for two different types of profit corporation andrefer to the way inwhich
taxes are reported. You should contact the IRS at1-800-829-1040 forinformation on qualifying for
these corporation types.

�� What is the difference between a general partnership and a limited liability partnership?

Both types of partnerships aregeneralpartnerships, that is, partnerships inwhich thepartners are
equal partners in the business. Alimited liability partnership,however,provides the same limited
liability protectionthat a corporationdoes.

The fees are also different. Registering a generalpartnership (as an assumed businessname)costs
$20 for a five yearregistration. Registering a limited liabilitypartnership costs $70 for afive year
registration. At the end ofeach five year period,both types of partnerships may berenewed.

�� Our corporation has changed itsname. Whatdoes youroffice require?

The Secretary ofState’s office has developedforms for profit and nonprofit corporations toamend
their Articles of Incorporation to reflect a name change. The fee is $15.Call our office at (406) 444-
3665 andrequest the forms or downloadthem from our website at www.mt.gov/sos/index.htm.

All other types of corporate amendments must bedrawn up according to theappropriate sections of
the MontanaCode Annotated (found at any library or clerk & recorder’s office).
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Challenging the Registration
of Business Names

“What’s in a name?” FormanyMontana businesses,
the answer tothat question is “atremendous amount.”
A businessname can identify theuniqueness and
quality of goods andservices provided by the business,
or the customer market targeted by the company.
Business names often represent years of hardwork and
goodwill earned, and can bejust as valuable to the
business owner as inventory on theshelf or services
provided.

It is not uncommon for the Secretary ofState’s office
to receivecomplaints about businesseshaving similar
names to those already registered. Thepurpose of this
article to explain why this officeaccepts similar names,
and the procedures afforded to a business entity for
challenging the registration of a similarname.
In the past fewyears, Montanastatutes

governing the registration of business
names have shifted from a subjective to an
objective standard. Prior to legislative
enactments in1993 and 1995, abusiness
entity could not register a corporate or
assumed businessname if it was
“deceptively similar” to aname previously
registered. Reasonable minds can differ as to what is
deceptively similar, andthis standard often resulted in
confusion and uncertainty, both to businessowners and
to compliance officers reviewing theapplications.
As a result of confusion and dissatisfactionwith the

“deceptively similar” standard, Montanafollowed the
recommendations in the American Bar Association
Model Act, and now allows registration of business
names that are “distinguishable on therecord” from
earlier registered names. (Mont.Code Ann. §§30-13-
202, 35-1-308.)

Accordingly,this office will typically accept a name
for filing if it is in any way distinguishable from, or
different than, the earlier registered business entity
name. The only names considered indistinguishable on
the record are names causing confusion in the absolute
or linguistic sense, generally containingminor
variations unlikely to be noticed. Examples of
variations that are considered not distinguishable on the
record include: (a) differingcorporate identifiers
(“ABC, Co.” and “ABC, Inc.); (b) differing
punctuation (“A.B.C.,Inc.” and ABC, Inc.”); and (c)
minor grammatical or phonetic differences(“One if By
Land” and “1 if By Land” or “Dawg Supplies” and

“Dog Supplies”).
No standard is perfect,however, and the

“distinguishable on the record”standard
occasionally results in the filing of business
names so similar that the end result is confusion,
mistake, or deception. Whenthis occurs,
Montana law provides amechanism to resolve
conflicts through an administrative process.
(Mont. Code Ann.§35-1-310.) Abusiness
owner can initiate aname contest by providing
notice to this office and to the entity whose name
they are challenging, along with a$100deposit
which is given to the prevailingparty at the
completion of the contest.

Upon receipt of notice of anamecontest, the
Secretary of State’s office requireseachparty to
submit affidavits andevidence,setting forth the
facts, opinions and arguments for and against the

retention of the name in the records
of this office. After receipt of all
affidavits andevidence, our office
will either summarily decide the
contest ororderthat a name contest
hearing be held.

If a hearing is ordered, a settlement
conference is firstconducted with the

hope of reaching a mutually acceptable
resolution. If the parties cannotresolve the
matter, an informal administrative hearing is held
in Helena, providing theparties the opportunity
to present written and oral factual and legal
arguments.

Following the hearing, the Secretary ofState
issues an order either requiringthat thecontested
name be changed or allowing it to remain as
filed. Theparties can appeal this determination
to district court within 20 days of the order.

There is no magic formulasetting forth how
the Secretary of Statewill determine whether “it
is likely that the use of thename will cause
confusion, mistake, or deception among the
public when applied to the goods or services
provided by the businesses.”However, Section
35-1-310,MCA, sets forthcertain

(continued on next page)
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guidelines for the office to consider, including:“(a) the other names.”
strength or unique nature of the names; (b) the Namecontestshave been extremely helpful to
similarity of sound, appearance, or meaning of the manyMontana business entities.However, a
names; (c) the intent of the parties; (d) thetype of couple of caveats are in order.First, the statute
businessesengaged in or to be engaged in by the regulates only assumed business names and
parties; (e) the geographic market areas served byeach business entity names, and does not apply to
party and the manner of distribution and marketing trademark or service mark challenges.Second,
used in those areas; (f) the nature and quality of goods and most important, thevery first stepshould be
or services provided by theparties; (g) thelevel of a call to the competing or conflictingbusiness,
sophistication of potential purchasers of goods or not acall to the Secretary ofState’s office.
services offered by theparties; (h) whether theparty Many of these disputes can be resolved in a
contesting the subsequent registration of aname failed friendly,non-adversarial process, thereby saving
to make a timely objection or acquiesced to the use ofboth partiestime,money, andfrustration.
the name sothat itwould beinequitable to prohibit its
registration; and (i) whether the names in question are
in fair use, have been abandoned, or are parodies of -Steve Bullock,Chief Legal Counsel

Legislative Wrap Up:
The 55th Legislative Session

For the past few months state senators and representativesfrom all across Montanahave been in Helena
discussing issues such as corrections, education, and thestate operating budget.They havealsobeen considering
legislation that may affect you as business owners, attorneys, accountants, and bankers. Following is a selectivelist
of legislation that passed through the1997Legislaturewhich may beimportant to you oryourbusiness. The bills
are listed by bill number and theshort title asincluded on the legislation is provided. Forexact information on
enactment date, please contact Legislative Services at (406)444-3064.

Bill Short Title

HB 75 An act expanding the means of providing electronic information to the public; and amending
sections 2-17-321, 2-17-322, 2-17-323, 75-10-805, and 87-1-272,MCA.

HB 82 An act generally revising the laws governingcorporate taxes; reducing the periods of limitation
applicable to corporations for taxation andrefundpurposes; replacing the 10 percentpenalty on
delinquent corporate tax returnswith a graduated percentage; amending sections15-31-111,
15-31-509, 15-31-510, 75-2-220, and 75-5-516,MCA; and providing an immediate effective
date and a retroactive applicability date.

HB 200 An act criminalizing the surreptitious taking of a person's picture in certain rooms in a business
establishment.

HB 239 An act defining "bank records" and "electronic storage";requiring that certain electronically
stored information be treated as an original record; and amending section 32-1-492, MCA.
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Bill Short Title

HB 252 An act generally revising the laws governing contractors and independent contractors; repealing
certain contractor registration requirements; eliminating bonding requirements for contractors;
eliminating investigatory, enforcement, and notice andappeal procedures relating to contractor
registration; providing for a penalty of up to$500 forcertain violations of the construction
contractor registration laws; requiring that anypenalty collected be deposited in the uninsured
employers'fund;decreasing the fee for the issuance of the initial 2-year certificate to amaximum
of $70 and the fee for the renewal or reinstatement of a certificate to a maximum of$70;
providing an exemption for firesuppression or protection licensees, for contractors in the
logging industry who build forestaccess roads, for licensed water well contractors, for enrolled
tribal members or triballyownedbusinesses, for certain property owners, for projects costing
less than$2,500, and forindependent contractors who have no employees; providing that an
independent contractor exemption remains in effect for 3 years;providing for a $25 fee for the
initial exemption application and for each subsequent renewal; providing an appropriation;
amending sections 39-9-101, 39-9-102, 39-9-201, 39-9-204, 39-9-206, 39-9-207,39-9-211,
39-9-301, 39-9-303, 39-9-401, 39-71-120, and 39-71-401,MCA; repealing sections 39-3-701,
39-3-702, 39-3-703, 39-3-705, 39-3-706, 39-9-202, 39-9-203, 39-9-302, 39-9-402, 39-9-403,
39-9-404, 39-9-405, 39-9-406, 39-9-407, 39-9-408, 39-9-409, and 39-9-410,MCA; and
providing an effective date.

HB 274 An act eliminating certain nuisance taxes by eliminating the $10filing fees for smallbusiness
corporations, eliminating the rural cooperative utilities annualfee, andrepealing the license tax
on sales of cement and byproducts; amending sections15-31-202 and 35-18-503,MCA;
repealing sections15-31-204, 15-59-201, 15-59-203, 15-59-204, 15-59-205, 15-59-206,
15-59-207, 15-59-208, 15-59-209, 15-59-210, 15-59-212, 15-59-213, 15-59-214, 15-59-221,
35-18-504, 35-18-505, 35-18-506, and 35-18-510,MCA; and providing an effective date and
applicability dates.

HB 293 An act providing for certain voluntary environmental audits; and providing a termination date.

HB 348 An act revising the types of information related to the value of property owned by acorporation
Sponsored by that must be submitted annually by domestic and foreigncorporations to the secretary of state;
SOS and amending section35-1-1104,MCA.

HB 384 An act excludingfrom inheritance taxes any interest in and the real property and tangible
personal property ofclosely heldbusinesses that are transferred to the lineal descendants of the
decedent's grandparents; amending sections72-16-101, 72-16-453, and 72-16-455,MCA; and
providing an immediate effective date and a retroactive applicability date.

HB 391 An act implementing the one-stop business licensing pilot project; providing that certain
licensee renewal dates be an anniversary date established by rule; granting authority to theboard
of review to adopt rules governing the use of electronic means ofverifying informationrequired
for licensure; allowing certain licensees to pay fees by creditcard and allowing relevant
licensing agencies to discount fees accordingly; designating the department of revenue as the
agencyresponsible for administering the licensing pilot project; andamending sections
16-11-120, 16-11-122, 30-12-203, 30-13-203, 30-13-206, 30-13-210, 30-13-217, 50-50-201,
50-50-203, 50-50-205, 50-50-207, 50-50-214, 80-7-106, 81-9-201, 81-20-201, and
82-15-105,MCA.
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Bill Short Title

HB 422 An act eliminating the requirement that the original of certain documentsfiled by facsimile with
Sponsored by the secretary of state be received by andfiled with the secretary ofstate within 5days of the
SOS receipt andfiling of the facsimile; amendingsections 30-9-403, 30-9-431,30-13-221,

30-13-341, 35-1-218, 35-2-120, 35-8-207, 35-10-112, 35-12-615, and 35-15-211,MCA; and
providing an immediate effective date.

HB 468 An act authorizing the secretary of state to develop and implement a statewide electronicfiling
Sponsored by system;requiring that if an electronicfiling system isdeveloped and implemented by the
SOS secretary of state, the secretary of state shall promulgate rules regarding access, security, and

integrity and other matters relevant to the system; allowing the development and implementation
of a statewide electronicfiling system to bephased in; and amending section 2-15-401, MCA.

HB 567 An act providing permanent funding for additional years of service to bepurchased under the
state employee protection act for a member involuntarily terminatedfrom membership; creating
a method of funding jobretraining, relocation expenses, and health insurance for a state
employee who is involuntarily terminated; imposing a time limit for a state employee
participating in the job registry program; providing that the unexpended balance in any specific
appropriation may be used in the succeedingyear to fund jobtraining, health insurance benefits,
relocation, and the purchase of serviceyears; amending sections2-18-1203, 17-7-304, and
19-2-706, MCA; and providing an effective date.

HB 575 An act prohibiting certain corporations, partnerships, associations, cooperatives, and other
organizationsfrom contributing to the support or opposition of ballot issues;removingfrom the
prohibition an exemption for certain nonprofit corporations; describing expenditures made by a
political committee for thepurpose ofvoluntary spending limits; amending sections13-35-227
and 13-37-250,MCA; and providing an immediate effective date.

SB 58 An act requiring issuers of credit cards or similarloan advance access devices to obtain consent
from aminor's parent or legal guardian before issuing a credit card or similarloan advance
access device to the minor; prohibiting the collection of any debt incurred by the minor in using
the credit card or similar loan advance access device if the minor'sparent or guardian did not
consent to the issuance of the credit card or similar loan advance access device; amending
section 41-1-304,MCA; and providing an effective date and an applicability date.

SB 83 An act authorizing the chartering of foreign capital depositories; providing for the rights of
financial privacy, asset protection, and specialized services to nonresident aliens who are
depository customers; establishing the department of commerce as the regulating authority;
mandating compliance with certain federal banking laws; providing for a new source of state
revenue derivedfrom anassessment based on the value of assets on deposit;amending sections
15-1-501, 15-31-101, 15-31-102, 25-9-506, 25-9-603, 25-9-609, 32-1-101, 32-1-102,
32-1-202, 32-1-301, 32-1-446, 32-1-461, 32-1-462, 32-1-464, 32-1-468, 32-1-473, 32-1-491,
32-1-492, and 32-1-501, MCA; and providing effective dates and a termination date.

SB 239 An act defining "bank records" and "electronic storage";requiring that certain electronically
stored information be treated as an original record; and amending section 32-1-492, MCA.

SB 309 An act allowing the placement of not more thanfour business signs on one specificinformation
sign for qualifyingbusinesses; amending section 60-5-512,MCA; and providing an immediate
effective date.
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Bill Short Title

SB 344 An act requiring the secretary of state to compile and maintain a list of all registered electors in
the state; requiringcounty officials toforward voter registration lists to the secretary of state;
requiring the secretary of state to furnish uponrequest a current list of registered electors to any
elector for noncommercial use and requiring the secretary of state to chargefees commensurate
with the cost of compiling, maintaining, and providing the list; providing that the secretary of
state may not be provided with the social security numbers of registered electors; amending
sections13-2-114 and 13-2-115,MCA; and providing an effective date.

SB 354 An act establishing a restaurant beer andwine license to allow restaurants toserve beer and
wine topatrons who purchasefood;prohibiting a restaurant beer andwine licenseefrom holding
any othertype ofbeer,wine, or liquor license; basing the issuance of restaurantbeer andwine
licenses on the quotasystem; limiting thenumber of licenses that may be issued to restaurants
with a seating capacity of 101persons or more; providingthat certain licenses be issued by
lottery; providing thatrestaurant beer andwine licenses are transferable under certain
conditions; prohibiting gaming and gambling in conjunction with a license, other than an
all-beverages license or abeer andwine license issued outside of acity or town, to sell alcoholic
beverages for consumption on premises notoriginally licensedprior to the effective date of this
act; and amending sections 16-4-105,16-4-111, 23-5-306, 23-5-502, 23-5-603, and 23-5-611,
MCA.

SB 361 An act implementing the national voter registration act; requiring the secretary of state to assist
election administrators with the implementation of the national voter registration act;requiring
the secretary of state to adopt rules providing procedures for agency-based registration;
requiring the secretary of state tomake applications for voter registrationforms available;
providing additional locations for availability of voter registration forms;requiring return or
forwarding of notices of registration; providing for cancellation of voter registration; providing
for lists of active and inactive electors; providing for reactivation of elector's namesfrom
inactive to active lists; amending sections1-2-112, 13-1-101, 13-1-203, 13-1-204, 13-2-203,
13-2-207, 13-2-402, 13-2-403, 13-2-512, and 13-19-313,MCA; repealing section 13-2-401,
MCA; and providing an immediate effective date.

SJR 4 A joint resolution of the senate and the house of representatives of the state of montana
requesting that anappropriateinterim committeestudy thechallenges confronting and
opportunities emerging forfamily farming and ranching in montana; andrequiring the
committee toreport itsfindings, conclusions, and recommendations.

For more information concerning the 55th Legislative Session or for information on specific legislation you may wish
to contact Legislative Services at (406)444-3064 or you maywant to visit their web page at
http://www.mt.gov/leg/branch/branch.htm. Copies of legislation can be obtained from Legislative Services or the
Secretary of State’s Office. Legislative Services is able to provide copies of alldrafts of a bill,while theSecretary
of State canonly provide the final, signed copy of abill.



9 Montana . . . We Mean Business Spring 1997

*These numbers were correct attime of printing. For updated information,please contactLegislative Services.


